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3SR /ORDER

Per Shri D.S.Sunder Singh, Accountant Member :

This appeal is filed by the assessee against the order of the
Commissioner of Income Tax (Appeals) [CIT(A)]-9, Hyderabad in ITA
No0.10502/1TO-3, Srikakulam / 2017-18 dated 05.04.2018 for the

Assessment Year (A.Y.)2013-14.
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2. All the grounds of appeal are related to the addition of Rs.26,79,887 /-
u/s 40(a)(ia) of the Income Tax Act, 1961 (in short ‘Act’). Brief facts of the
case are that during the assessment proceedings, the Assessing Officer (AO)
found that the assessee has made the payment of Rs.26,79,887 /- under the
head ‘Distributor Hire Charges” and the AO was under the impression that
that the said payment was in the nature of contractual obligation, therefore
viewed that the assessee is liable for deduction of tax at source u/s 194C of
the Act. Since the assessee has failed to deduct the tax at source, the AO
held that the expenditure is not allowable as provided u/s 40(a)(ia) of the
Act. The AO also observed that the payment was either rental payment or
the contract payment, thus the provisions of deduction of tax at source is

applicable on both the events.

3. Against which the assessee filed appeal before the CIT(A) and the

Ld.CIT(A) confirmed the addition made by the AO.

4, Against the order of the Ld.CIT(A) the assessee is in appeal before us.
During the appeal hearing, the Ld.AR argued that the assessee is in the
activity of exhibiting films and it has made the payment to the film
distributors. The revenue is shared between the film distributor as well as

the theatre owner, therefore, the same cannot be treated as contractual
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payment and consequently TDS provisions are not applicable. The Ld.AR
further argued that the payment was neither contractual payment nor is
the rent payments and it was sharing of the revenue for exhibiting the
films between the distributor and the theatre owner. The Ld.AR further
submitted that identical issue has come up before the AO for the A.Y.2011-
12, 2012-13 and the AO considered the disallowance, whereas the
Ld.CIT(A) deleted the addition. The Ld.AR further submitted that in the
subsequent years also, the identical issue has come up before the AO and
the AO allowed the relief and did not make the addition following the Board
Circular No.681 dated 08.03.1994 and 736 dated 13.06.1996. Therefore,
requested to set aside the order of the Ld.CIT(A) and delete the addition

made by the AO and allow the appeal of the assessee.

5. On the other hand, the Ld.DR strongly supported the orders of the

lower authorities.

6. We have heard both the parties and perused the material placed on
record. In the instant case, the assessee is exhibiting the films and making
payments to the distributor. The assessee argued that the revenue was
shared between the theatre owner and the film distributor and it is neither

a contractual payment nor a rent payment. The assessee relied on Circular
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No.681 dated 08.03.1994 and Circular No.736 dated 13.06.1996 to support
that the payment was neither in the nature of contractual payment nor
rental payment and for the payments were made to the film distributor
towards it’s share for screening the film, therefore submitted that the TDS
provisions are not covered. The assessee also placed reliance on earlier
assessments and subsequent assessments made by the AO. In the earlier
assessments, on identical facts, the Ld.CIT(A) deleted the addition and it
appeared that the department has not filed the appeal. In the subsequent
year, though the assessment was made on identical facts, no such addition
was made by the AO. The AO did not dispute that the payment is the
sharing of revenue between the theatre owner and the assessee. The AO
also has not made out a case, to establish that the payment was either in
the nature of contract payment or in the nature of rental payment. In the
instant case, the payment was made by the theatre owner who is exhibiting
the films, therefore, it cannot be held as rental payment. In the case of rent,
the assessee ought to have received the payment, but in the instant case,
the assessee is making the payment to film distributor. Similarly, the
assessee is screening the films being the theatre owner, it cannot be held
that the same is contract payment. Therefore, we are of the view that the

AO has not made out the case of either contractual payment or rental
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payment for holding that it attracts the TDS. Department also did not make
out a case of assessee in default for non deduction of tax at source u/s
201(1) of the Act. Hence, the order of the Ld.CIT(A) is unsustainable and
accordingly, we set aside the order of the Ld.CIT(A) and delete the addition

made by the AO.

7. In the result, appeal of the assessee is allowed.

Order pronounced in the open court on 4t March, 2020.
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